¢ Upon discovery, notify the court in writing of any conflicts of interest
arising from any relationship or activity with parties or others involved in
the case. A custody evaluator shall avoid self-dealing or associations from
which the custody evaluator may benefit, directly or indirectly, except for
services as a custody evaluator.

A. Confidentiality & Communication

Similar to other court appointees, custody evaluators must refrain from having

ex parte communications with the court regarding the merits of the case. Custody
evaluators speak to the court through their reports or testimony. Sup.R. 91.06(C)
permits custody evaluators to communicate with the court when it is necessary to
amend the scope or the timeframe of the Order of Appointment. This could occur
if the custody evaluator discovers unanticipated issues or information that was not
previously known prior to the appointment.

A custody evaluation involves sensitive information about the parties and their
children. The report may include mental health and psychological assessments,
details of treatment services, and allegations of abuse. Thus, custody evaluators
have a duty to protect the confidential information of parties and the children
involved in the case. [Sup.R. 91.06(A) (3) ] During their investigation, they are
not permitted to release details about the case to any collateral contacts being
interviewed or individuals from whom they seek information.

Nevertheless, because custody evaluators are court appointees, they need to
identify themselves as custody evaluators during their investigations and disclose
that documents and information obtained may become part of their reports and
related court proceedings. [Sup.R. 91.06(A) (4)] Custody evaluators should review
the limits of their confidentiality with families and collateral interviewees so that
they understand how the information being provided will be used.

B. Custody Evaluator Fees

Prior to the appointment, the court shall hear the parties’ case regarding the
allocation of fees and expenses. The court shall further determine who pays the
initial deposit, fees, and expenses. The court shall further approve additional
expenses or fees necessary. Courts that employ court-connected evaluators have
the flexibility to set the fees for both full and partial evaluations, as well as to waive
the fees for indigent parties. There is a wider variation with private evaluators.
They may have a set fee or an hourly rate.

The court should be cognizant of parties who may not be able to afford a custody
evaluation and identify appropriate alternatives. The court should strive to
narrow the scope of each evaluation, including the number of individuals to

be interviewed, records attorneys can submit for review, and other measures to
provide a targeted evaluation while being economical and efficient.
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C. Custody Evaluator Testimony

Under Sup.R. 91.07(F), the custody evaluator’s report will be marked as the
court’s exhibit and admitted into evidence at a hearing or trial on the court’s
motion. The report shall take the form of the custody evaluator’s expert direct
testimony, which then shall be subject to cross-examination by either party. While a
written report will often suffice, the testimony of a custody evaluator is occasionally
required and can be compelled by subpoena. A party challenging the report must
subpoena the custody evaluator to testify no later than 14 days prior to the hearing
or trial. [Sup.R. 91.07(F)]

The court, parties, and counsel may have questions that were not answered in
the report, or circumstances may have changed since the evaluator prepared the
report that merit further inquiry. Evaluators should be prepared to explain their
findings and reasoning on the record as if on cross-examination.

There may be situations where a party requests a second custody evaluation or
its own independent evaluator. Sup.R. 91 does not prohibit this from occurring
provided the court makes an additional appointment. Courts should use great
caution in granting such requests. A second evaluation increases the costs to the
parties, delays the case, makes the case more adversarial, and most importantly,
can cause more trauma to the child and parties.

The Custody Evaluator Report

The goal of the custody evaluator’s report is to facilitate the court’s order
regarding the allocation of parental rights and responsibilities. It seeks to inform
the court about the relationship that the parents have with their child and to assist
the court in determining the best interest of the child.

The written report shall be filed at least 30 days prior to the final hearing. [Sup.R.
91.07(A)] Courts may want the report submitted earlier such as at the time of a
pretrial conference to encourage the parties to negotiate a settlement. This deadline
should be specified in the Order of Appointment or subsequent order. Additionally,
the evaluator’s report is to be admitted into evidence at a hearing or trial on the
court’s motion. A party challenging the report shall subpoena the evaluator to
appear no less than 14 days before a hearing or trial. [Sup.R. 91.01(F) (1)]

The report is comprised of primary data received from interviews with parents,
children, and other immediate family members involved in the situation. This
information provides insight into the nature of the relationship of the child with
the parents and the overall family dynamics. The secondary data received from
collateral sources such as school personnel or treatment providers seek to confirm
what the custody evaluator learned from their initial investigations or uncover
information that may not have been previously disclosed.
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COMPONENTS OF THE CUSTODY EVALUATOR REPORT

Demographic information about the parties and child(ren) (e.g.,
name, address, phone number, email address, employment,
military history, marital status, household members, living
arrangements).

Contacts that the parties and child(ren) have had with the
custody evaluator, including by phone/correspondence,
e-contacts, and in person.

Relevant background information, including parties’ marital
history, parenting history, and previous court orders and
outcomes.

Description of the collateral contacts and records received.

Referral information/description of the motion pending before
the court.

Description of the present situation, including:
> Each party’s concerns, views, and requests.
> The views of the child(ren).

> Parties' co-parenting dynamic.

> Each party's parenting style and relationship with the
child(ren).

> Parenting time problems.

> Any critical issues, such as domestic violence, substance
abuse, mental health, physical health, criminal history, child
abuse/child protective services involvement, and financial
hardship.

Conclusions and recommendations, including a thorough
analysis of the information collected and how it impacted the
custody evaluator’'s opinion regarding the allocation of parental
rights and responsibilities.
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Recommendations

The custody evaluator’s report should provide a detailed analysis of the parents’
strengths and opportunities for enhancement with respect to meeting the needs
of their child. The report should set forth a comparative analysis of the different
parenting plans being weighed by the court, including the advantages and
disadvantages of each option. The report is treated as other pieces of evidence,
questioned as to its veracity, and considered during the court’s decision-making
process.

Judicial officers have differing opinions on whether they want the custody
evaluator to include recommendations about placement or parenting time in the
report. Some judicial officers ask the custody evaluator to opine on who should get
custody and what the details of the parenting plan should include (e.g., custody
exchanges should occur in a neutral location or one parent will be responsible for
transportation to and from school).

Alternatively, other judicial officers prefer a report that contains recommendations
that are related to the family’s needs (e.g., parents would benefit from anger
management counseling) and not specific details of the parenting plan. These
recommendations provide insight into what the parents need or the best interest
of the child at a more global level. These judicial officers may prefer to ask those
questions of the evaluator during their testimony.

PRACTICE TIP

Courts should provide clear direction to the custody evaluator
on the court's expectations about the level of specificity for the
report.

Disclosure of the Report

The written report is to be filed with the court and provided to the attorneys
of record and any unrepresented parties. A court may require the attorney or
unrepresented party to sign a release requesting the report.

In accordance with Sup.R. 91.07(E), the report must contain the following
disclosure statement:

“Except as permitted by the court, a party shall not distribute the report by any
means, including by social media. Reports or recommendations shall not be shared
with the minor child(ren) subject to the case. Unauthorized disclosure or circulation
of the report may be subject to court action including the penalties for contempt,
which include fines and/or incarceration.”
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The report shall be kept in a “family file” separate from other case-related
documents that would be subject to public access under Sup.R. 44-47. However, it
is subject to discovery under applicable Rules of Civil Procedure. Additionally, any
supporting documents used during the custody evaluation (e.g., medical records,
child protective service records, police reports, etc.) may not be re-released by the
custody evaluator or the court.

Modifying the Report

A custody evaluator will only modify the written report if requested to do so

by the court. An update to the report is typically accomplished by adding an
addendum to the previously submitted report. If an attorney or self-represented
litigant contacts the custody evaluator to provide new information after the report
is completed, the custody evaluator may either refuse the contact; instruct the
attorney or litigant to put the concern in writing and share it with the opposing
counsel or litigant; or pursue another option approved by the court.

Resources

Association of Family and Conciliation Courts, Guidelines for Parenting Plan
Evaluations in Family Law (May 11, 2022), www.afccnet.org/Portals/0/PDF
Guidelines%20for%20Parenting %20Plan % 20Evaluations %20in % 20Family %20

Lawl2.pdf.

American Psychological Association, Guidelines for Child Custody Evaluations in
Family Law Proceedings (2010), www.apa.org/practice/guidelines/child-custody [As
of the publication of this toolkit, these guidelines are being revised].

Association of Family and Conciliation Courts, Guidelines for Examining Intimate
Partner Violence: A Supplement to the AFCC Model Standards of Practice for Child Custody
FEvaluation, (April 9, 2016), www.afcenet.org/Portals/0/PDF/Guidelines %20
for%20Examining %20Intimate % 20Partner%20Violence %20 (1) .pdf.

Micaiah Zwartz, Report Writing in the Forensic Context: Recurring Problems & the Use of a
Checklist to Address Them, 25 Psychiatry, Psychology and Law 578 (2018).

Jeffrey Wittman, Evaluating Evaluators: An Attorney’s Handbook for Analyzing Child
Custody Reports (2013).

William G. Austin and Leslie M. Drozd, Judge’s Bench Book for Application of the
Integrated Framework for the Assessment of Intimate Partner Violence in Child Custody
Disputes, 10 ] Child Custody 99 (2013).
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Appendix

A. Sample Local Rule - Custody Evaluator

B. Sample Application for the Private Custody Evaluator Appointment List
C. Sample Annual Compliance Statement

D. Sample Order of Appointment

E. Sample Custody Evaluator Bench Survey

F. Sample Custody Evaluator Party Survey

G. Sample Custody Evaluator Comment/Complaint Form

H. Sample Court Response to a Custody Evaluator Complaint
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